
 

 

 Litigation Management Training Course 
  

 Introduction 
  

Welcome to the Litigation Management online training course.  Navigating through 
the program is easy.  To move from screen to screen, simply click on the 

 directional arrows on the Control Bar at the bottom of the screen. 
  
 To begin the course, click on the right arrow below. 
 

  

The National Insurance Group is known for its commitment to providing quality, 
customer-based service at a fair price, resolving claims fairly and equitably, paying 
what we owe, nothing more, nothing less.  As claims professionals, we will maintain 
the highest ethical standards to resolve our customers' claims.  It is the company’s 
objective to fairly adjust and resolve all meritorious claims expeditiously. 

 
  

 In this course, you will be introduced to the background and goals of Litigation 
 Management.  You will learn how to use litigation management techniques 
 and tools to proactively handle litigated matters.  You will become familiarized 
 with the total costs of litigation, and learn how to manage loss and expense 
 dollars through budgeting and bill review. 
  
 The program will develop your understanding of the Litigation Management 
 fundamentals and sharpen the decision-making skills you'll need to direct 
 litigation teams.  Your ability to communicate effectively with defense 
 attorneys and insureds will be enhanced.  
  
 When you finish the training program, you will have learned the necessary 
 information and basic techniques required to strengthen your expertise in 
 resolution of a litigated matter.  You will learn to deal effectively with Claims 
 Legal Services and the attorneys in the BLOs. 
  

 You will need to apply this portfolio of knowledge and skills in a growing 
 number of situations that will involve you in the defense of customers from 
 lawsuits. 
  

 Each of our insureds relies upon their claims representative to manage their 
 total costs and deliver timely, appropriate resolution of their losses. 
  
 The total cost includes both the financial loss sustained to settle a claim and 
 the expense incurred to arrive at a reasonable and fair resolution. 
 



  

 No two claims are ever exactly the same.  However, despite the diversity of 
 claims circumstances, they all share the same process for effective Litigation 
 Management Planning and Budgeting.  Both are designed to help you manage 
 litigation cases. 

 
  

 Though no two claims may ever be the same, your ability to make good 
 judgments applies in every case.  It is your individual expertise at Litigation 
 Management that ultimately distinguishes our ability to protect our insureds. 

 
  

 Let's review the program's main menu.  You can access individual sections by 
 clicking the green "Menu" button on the Control Bar at the bottom of the 
 screen.  Each section of the program instructs you on an aspect involved in 
 managing your case down its litigation path from claim to resolution. 
  
 Please click the right arrow button to proceed to the Claim Strategy section. 
 
 Claim Strategy 
  

 In this lesson, you will learn the fundamentals of the development of a Claim 
 Strategy, which is your first step down the litigation path. 

 
  

 Each litigation matter you handle begins with your development of a specific 
 Claim Strategy for the case.  It is not a function which can be delegated or 
 abandoned to Defense Counsel.  The Claim Strategy must delineate the roles 
 and objectives of both the claims representative and the attorney you select 
 to be on the insured's defense team. 
  

 Your primary responsibilities are to investigate claims, evaluate them, and 
 achieve timely and appropriate resolutions through negotiated settlements, 
 alternative dispute resolution or litigation.  You also play a key role in directing 
 the litigation process. 

 
 The Defense Counsel's primary responsibilities are to provide legal guidance, 
 analysis and recommendations to the claims representative and the insured 
 while preparing the claim for the trial. 

 

 The Claim Strategy is fundamental to ensuring expenses are consistent with 
 the specific needs of each case.  As a claim progresses to resolution, you will 
 have to make judgments about whether legal costs are reasonable, necessary 
 and appropriate to the needs of each individual case.  Your Claim Strategy 
 combines with written Litigation Management Guidelines to provide the means 
 to measure the costs and benefits of each litigation case. 
 
 



 You have successfully completed the Claim Strategy lesson and are ready to 
 go to the next step -- Counsel Selection. 

 
  

 In this lesson you will learn the basics of Counsel Selection.  You will become 
 familiar with your responsibilities and those to be performed by counsel. 
   

 The company is concerned about achieving both an efficient and satisfactory 
 resolution of each case while at the same time providing the highest quality 
 legal representation to our insured. 
  
 Early and successful deposition of a claim begins with counsel selection.  In 
 those areas where a BLO handles the litigation, you will submit the file to the 
 BLO and they will determine if they will retain the file or reassign it to an 
 Approved Independent Defense Counsel. 
  
 We endeavor to retain as Approved Independent Defense Counsel only those 
 attorneys who continually demonstrate their expertise in the preparation, 
 evaluation and successful litigation of insurance claims. 
 
  

 It is up to you to assure that selected attorneys share our claim management 
 philosophy and team approach.  Your Defense Counsel must be able to work 
 comfortably and communicate successfully with both you and your insured's 
 representatives. They must also consistently adhere to written Litigation 
 Management Guidelines regarding planning, reporting and billing. 
 
  

 To make the Counsel Selection step easier and faster, we maintain an 
 approved list of qualified law firms.  This concentrated list of litigation firms 
 helps to assure representation by experienced attorneys with proven track 
 records for communication, responsiveness, quality representation, and 
 cost-effective resolution results. 
 
  

 Within each of our approved law firms, you should be consistently working 
 with one main contact and a core group of legal professionals -- attorneys, 
 associates and paralegals with litigation expertise. 

 
  

 Each litigation case should be assigned to only one attorney, who is expected 
 to remain on the case from start to finish. 
  

 Your case and its files should not be handed off from one attorney to another, 
 unless it has been discussed and approved by you in order to expedite the 
 legal matter. 

 

 
  



 If counsel recommends simultaneous handling by more than one attorney in 
 the firm, then it's up to you to decide whether the merits of the case warrant 
 the additional staffing and affiliated expenses. 

 
  

 All Defense Counsel firms must conform to the previously agreed upon firm 
 rates.  Any request for hourly rate increases must be submitted for review and 
 authorization.  You should not approve any bills with increases in hourly rate 
 unless pre-authorized. 

 
  

 In addition to your ongoing direction of a litigation team, we rely upon your 
 evaluation of the select legal professionals who perform on behalf of our 
 insureds.  At the end of the litigated matter, you should review the 
 performance of the Defense Counsel and the core support group of the law 
 firm.  This will help to ensure that we maintain relationships with experienced, 
 cooperative, ethical and cost effective legal professionals.  Keep this in mind 
 as you proceed along the litigation path to a resolution point. 
 
  

 You have completed the Counsel Selection lesson and are ready for the next 
 step. 

 
 Case Referral 
  

 In this lesson you will learn how to properly refer a case to your selected 
 counsel. 

 

 Once the appropriate law firm is selected to handle the litigation, you should 
 refer the case to our main contact within the firm.  The referral should be 
 communicated in writing in a transmittal letter. 
 
 

 When the managing attorney receives the transmittal letter, it will be assigned 
 to the appropriate member of the firm's core team.  You should expect a brief, 
 written acknowledgement from the assigned legal professional confirming 
 receipt of the transmittal within seven working days.  The Defense Counsel 
 should notify the insured of their involvement.  An Initial Evaluation and 
 Strategy Report should be provided to you within 30 days after the defense 
 attorney receives the case. 
 
  

 The transmittal letter is the initial exchange of information.  It should be 
 comprehensive and provide a foundation on which to build the specific 
 litigation plan.  It should also provide instructions for defense counsel to 
 complete until the litigation strategy is formulated.  While each lawsuit is 
 unique and requires a tailored litigation strategy and defense, there are some 
 basic elements common to most transmittal letters. 
  



 Please page forward for details. 
 
  

 The transmittal letter should be addressed to the managing attorney.  Upon 
 review, the managing attorney will suggest a defense attorney whose skills are 
 appropriate for the case. Remember, be sure the assigned counsel is right for 
 the case. 

 
  

 The transmittal letter should explicitly retain the lawyer as counsel for 
 identified insureds, listed by name.  It should also confirm that this 
 representation poses no conflict of interest for the attorney. 

 
  

 If we are defending under a reservation of rights or a non-waiver agreement, 
 this should be stated, but the reasons behind the reservation of rights should 
 not be communicated to counsel.  This could create a potential conflict of 
 interest. 
 

 Identify all parties who are to be defended under our contract of insurance. 
 Specify their relationship to the policy holder, such as Named Insured, Insured 
 Driver, etc.  If more than one defendant is assigned to the attorney, ask the 
 attorney to confirm that there is no conflict among the defendants assigned to 
 the attorney. 
 
  

 Briefly summarize the facts of the claim. 

 
  

 Summarize our opinion regarding liability and value. 

 
  

 Provide results of investigation to date and specify additional investigation to 
 be completed.  Request recommendations for investigation to assess liability 
 and value from defense counsel.  Inform counsel that all necessary 
 investigation will be conducted by the Claims Department.  Advise counsel 
 that all requests for outside assistance, such as experts, must be approved by 
 the Claims Department. 
 
 

 Inform defense counsel of the last demand and offer of settlement, if 
 applicable.  Advise counsel that Claims Department will initiate or continue all 
 settlement negotiations unless otherwise agreed upon. 

 
  

 Specifically state the role of our defense counsel at this time.  For example, 
 answer the complaint. 

 
  



 Communicate to defense counsel that you will contact them to discuss ideas 
 for an initial litigation plan and litigation budget.  This is due within 30 days 
 from assignment to defense counsel. 
  

 A complete copy of the claim file other than materials pertaining to the 
 Company's assessment of coverage should be included with the transmittal 
 letter. 

 
  

 Here are some sample letters to review: 
  
 Click here to view a sample Excess Letter 
  
 Click here to view Sample Transmittal Letter #1 
  
 Click here to view Sample Transmittal Letter #2 
  
 For more sample letters, please page forward. 
 
  

 Click here to view sample Suit Acknowledgement Letter #1 
  
 Click here to view sample Suit Acknowledgement Letter #2 
  
 Click here to view sample Suit Acknowledgement Letter #3  
 
  

 Congratulations!  You have now completed the Case Referral lesson.  In this 
 lesson, you have covered how long to wait before following up with defense 
 counsel for receipt of an Acknowledgement Letter and an Initial Evaluation 
 and Strategy Report.  You have been introduced to Transmittal Letters. 
 Please review this lesson before taking the next step.  If you feel uncertain 
 about any of the topics, please review them before moving forward. 
 
 Planning Conference 
   

 One of our objectives is to maintain a strategic view of each case.  This 
 requires a comprehensive understanding of the facts behind each case, as 
 well as a continual awareness of developments as the case proceeds. 
  
 A proactive claims representative is continuously evaluating the litigated 
 matter for opportunities to influence strategic disposition of litigation.  To be 
 proactive requires that you continually stay involved with the case and make 
 frequent evaluations of our position during the process.  Your goal is to 
 anticipate developments rather than react to them. 
  
 Written communication from defense counsel throughout the life of the file 
 should be meaningful and timely.  All of the communication must succinctly 
 explain why the procedure being recommended will promote the litigation 



 strategy that you and defense counsel have agreed upon and how it will affect 
 an overall resolution of the case.  Reporting opportunities begin with the Initial 
 Evaluation and Strategy Report. 
  

 You should receive the Initial Evaluation and Strategy Report within 30 days of 
 the initial assignment to defense counsel.  This report should present an 
 overall strategy for litigating the case, and should include the points shown on 
 this screen. 
  
 Once the claims representative and Defense Counsel agree on the strategy, 
 all of the Defense Counsel's subsequent actions must be consistent with that 
 strategy.  If events, which evolve from the progress of the case, suggest that 
 the overall strategy should be changed, Defense Counsel must discuss the 
 new strategy with the claims representative before implementing it.  Agreed 
 changes in the strategy must be confirmed in writing. 
  
 Click here to view a sample Initial Evaluation and Strategy Report 
  

 At the same time the Initial Evaluation is submitted, Defense Counsel is 
 required to prepare and submit a Litigation Budget.  Budgets must be accurate 
 and they should not overstate or understate the actual projected cost of the 
 litigation.  A budget form is provided to Defense Counsel for completion.  If at 
 any time the amount of the total fees and costs incurred on a case of the 
 amount of the budget, Defense Counsel must contract the claims 
 representative to discuss the situation, including whether the case should be 
 settled or a new budget submitted. 
  
 Click here to view a sample Budget Form  
 
  

 The claims representative must receive settlement demands and offers 
 within one business day of receipt by Defense Counsel.  Demands for any 
 other amounts and sanction awards against Defense Counsel and/or the client 
 must be reported properly. 

 
  

 Status Reports should be directed through the claim representative.  A 
 written Status Report is due within each 30-day period throughout the life of 
 the litigation.  The claims representative may request more frequent Status 
 Reports.  Pertinent new information and any changes in Defense Counsel's 
 evaluation should be noted. 
  
 All Status Reports must include an evaluation that addresses liability 
 assessments, verdict and settlement ranges, and must discuss how current 
 activity will tend to resolve the pivotal issues in the case as previously defined. 
 
  

 Deposition Summaries should be limited to 2-3 pages and should be a specific 
 analysis of the testimony's impact on the case.  



  
 Review this screen for what needs to be included in a Deposition Summary. 
  
 Click here to view a sample Status Report with Deposition Summaries 
 

  

 Closing Memos are brief memorandums prepared by Defense Counsel and 
 sent to the claims representative promptly at the conclusion of each case. 
  
 Review this screen for what should be included in a Closing Memo. 

 
  

 The purpose of a Planning Conference is to discuss all key aspects of the 
 case and agree upon specific details and responsibilities, and target due 
 dates.  Please review this screen for the items which should be covered in a 
 Planning Conference. 
  
 As you can see, the agenda is very detailed.  It is a critical meeting.  The 
 notes from this conference provide the raw materials for constructing the 
 Litigation Plan, your road map to effective Litigation Management. 
 
  

 You have now concluded the Planning Conference lesson.  You should be 
 able to create a Planning Conference agenda that will gather all the 
 information necessary for a case litigation plan. 

 
 Litigation Plan 
  

 This lesson covers the basic components of a Litigation Plan.  The Litigation 
 Plan is a keystone in the path you build to resolution.  The strength of a 
 Litigation Plan provides the solid footing for a cost-effective defense and 
 amicable settlement. 

 
  

 The Litigation Plan is the primary source of documentation that memorializes 
 the Claim Strategy and case objectives of a lawsuit.  It is your responsibility as 
 the CR managing the litigated matter to work in conjunction with counsel to 
 formulate the original Litigation Plan, and to periodically review and update as 
 articulated plan milestones are met.  It is a robust tool for helping you make 
 the decisions about appropriate activities and necessary costs required to 
 move your case strategy promptly to ultimate resolution. 
  

 Appropriate time frames are established for the initial drafting of the Litigation 
 Plan and subsequent routine updates to each plan.  Each company has 
 specific criteria for formats and forms to be used for Litigation Plans, but all 
 plans share significant sections dedicated to comprehensive documentation of 
 each litigated matter. 
 
  



 The Litigation Plan includes a heading section with the basic claim file 
 information including the names of the insured, plaintiff, claim representative 
 and defense counsel. 

 
  

 There is an area for a brief description of the facts of the loss.  Known facts 
 should be recited in this section. 

 
  

 This section is used to document Agreed Litigation Objectives. 

 
  

 This section outlines Agreed Investigation to be accomplished by the CR to 
 reach the objective.  Here you also enter your target dates for the tasks to be 
 completed. 

 
  

 This section details the list of activities to be completed by Defense Counsel to 
 reach the Agreed Objective.  Tasks should be spelled out in detail with 
 specifics discussed in the Planning Conference memorialized. 

 
  

 This section documents how you evaluate the status of the plan and the 
 appropriateness of case objectives at points when significant developments 
 occur, or at intervals specified. 
 

  

 This section details the Response Activities of Counsel and the specifics 
 related to each task. 
  
 In the Target Dates section, these agreed upon dates are set forth in the initial 
 litigation referral letter and should be monitored as time progresses during the 
 litigation. 
 
  

 There is also a section dedicated to cost budgeting and tracking. 
  
 Let's take a moment to review the litigation budget. 

 
  

 Defense Counsel is responsible to provide a budget pursuant to completion of 
 a litigation plan and strategy.  The budget estimates the time and associated 
 costs for accomplishing the agreed upon activities. 
  
 A separate litigation budget is to be submitted by counsel with the Litigation 
 Plan.  The budget should clearly define the projects or activities contemplated 
 by the Litigation Plan; the amount of time required to complete by the legal 
 professional; and the total cost amount for each project or activity with its 
 related expenses. 



  
 Watch for significant differences between projected cost and actual costs. 
 You need to discuss any discrepancy with your defense counsel to clarify fee 
 an expense variations.  Deviations from the agreed upon plan and projected 
 cost budget must be pre-approved by you and, where appropriate, the 
 customer.  Agreement must be obtained to authorize any deviations from the 
 initial plan. 
  
 Click here to view a sample Litigation Budget (Long Form) 
  
 Click here to view a sample Litigation Budget (Short Form) 
 

 Returning to the Litigation Plan, this section documents Agreed Initiated 
 Activities of defense counsel required to reach the case objective.  Activities 
 should be clearly stated with specified target dates for accomplishing each. 
 Their associated projected costs should also be entered and tracked in this 
 section. 
 
  

 This section outlines other activities planned to be accomplished by defense 
 counsel in preparation of the case.  Again, associated projected costs should 
 be entered and tracked.  It also documents additional agreements and 
 comments related to the Litigation Plan. 
  
 Signature blocks for both the CR and Defense Counsel are also included in 
 this section.  These signatures document agreement on the contents of the 
 Litigation Plan and your approval of the Cost Projection. 
  
 The final page of the Litigation Plan documents the number of hours of each 
 legal professional working on the case, their individual hourly rates, and total 
 costs for the service provided. 
 
  

 You have now completed the Litigation Plan lesson.  You should be familiar 
 with all the activities necessary for constructing a Litigation Plan and Cost 
 Projection document before taking the next step into Case Management and 
 Reporting. 



 Case Management and Reporting 
  

 In this lesson you will learn about case management activities and the 
 reporting needed to monitor and direct your team's progress along the 
 litigation path. 
 

  

 Case Management over the life of the litigation relies upon Defense Counsel's 
 compliance with reporting guidelines. 
  
 Each litigated matter will take its own course and required amount of time to 
 move from claim to resolution.  You will need to establish appropriate status 
 report time frames with your Defense Counsel for each case in order to 
 effectively manage its passage along the litigation path.  As time passes, 
 keeping the open line of communication between yourself and your Defense 
 Counsel is an important part of your Litigation Management role. 
 
  

 In addition, to established target dates for written status reports from your 
 Defense Counsel, you should expect to receive prompt notification upon the 
 occurrence of any significant event that impacts the case's direction, value, 
 litigation plan, strategy or budget. 

 
  

 Status Reports should succinctly state and analyze the information learned 
 since the last Status Report and its overall effect on the case. 
  
 Click here to view a sample Status Report with Deposition Summaries 
  
 Click here to view a sample Status Report with Results of Research 
 
  

 If no significant activity has occurred between one Status Report target date 
 and the next, it is preferred to receive a telephone Status Report from Defense 
 Counsel.  A telephone call is more cost effective and it is sufficient to keep you 
 in touch with the progress on the case.  You and counsel should document 
 your files regarding the telephone communication from counsel. 
 
  

 You should also be immediately contacted by your Defense Counsel when 
 specific dates for arbitration, mediation, or trial are received, or when any 
 settlement demands or offers are made. 
 

  

 In addition to Status Reports, you must familiarize yourself with all necessary 
 pleadings and discovery documents regarding the case.  Copies of these 
 documents should be routinely forwarded to you by Defense Counsel. 

 
  

 Status Reports, or correspondence relating to or accompanying pleadings and 



 discovery document copies, should not restate or summarize information or 
 pleadings unless you have directed counsel to do so.  Instead, they should 
 highlight the significance of the information and discuss what impact the 
 pleading and discovery documents have on the case, your strategy, and 
 budget.  
 
  

 While Defense Counsel pursues their legal activities, you will be carrying out 
 necessary investigation activities such as acquiring witness statements, 
 photographs, medical and employment records. 
  
 Investigation is one of your primary responsibilities.  Unless specific 
 arrangements are otherwise agreed upon, investigation tasks should not be 
 conducted by counsel. 
 
  

 If it has been determined to be advantageous for counsel to pursue the 
 investigation of medical reports, then copies of all records obtained should be 
 sent to you.  Unless you give counsel your approval, however, no detailed 
 page and line digests or summaries of medical records should be prepared. 

 
  

 Another legal pursuit in the litigation process involves acquiring depositions.  A 
 deposition is a form of discovery by which live testimony of a witness is 
 secured to determine any knowledge of the case they may have that might 
 influence the its resolution.  A part of your role as a litigation manager is to 
 decide whether or not a deposition is warranted. 
 

  

 The specific reasons why a deposition is needed, and what information is to 
 be gained by the testimony, must be discussed with you by Defense Counsel. 
 Frequently you will have this discussion during your initial or follow-up 
 Litigation Management Planning Conference. 
  
 You will need to determine the merits and value added toward the resolution 
 of the case for each deposition.  Your approval is required prior to the 
 scheduling and taking of any deposition. 
 
  

 Immediately after the deposition, counsel should follow up with a call to you to 
 discuss all new information obtained.  Counsel should also advise you of the 
 impact this information may have on the case.  After reviewing the transcript, 
 counsel is expected to note the significant information and its effect on the 
 overall case in the next periodic status report. 
  
 Written summaries of depositions should only be prepared by counsel at your 
 request.  When the deposition transcription is reviewed by counsel, you should 
 expect counsel to forward a copy for your review. 
  



 After you review the deposition transcript, you should discuss and agree upon 
 the next steps to be accomplished by each team member in order to move the 
 case toward resolution. 
 
  

 Legal Research may be required as another element of counsel's pre-trial 
 activities, but it also requires your pre-approval.  You will need to discuss its 
 purpose and evaluate how it relates to the litigation plan.  How will it help to 
 move the case toward resolution?  Is the research elementary?  If so, 
 shouldn't counsel already know how the case law will be applied to your 
 litigated matter?  Are the estimated costs of the research worthwhile?  Again, 
 you need to decide. 
 
  

 Counsel may also recommend the involvement of experts to support the case 
 objectives with examinations, tests, studies and other specialized activities.  It 
 is up to you, however, to assess the value experts might add in moving the 
 case forward and pre-approving their hiring. 
 

  

 In addition to thoroughly discussing the expert's purpose, prior to retention, 
 counsel should provide you with a detailed budget for the expert's proposed 
 service; copies of his/her corresponding rates; payment terms; a current 
 curriculum vitae; and proof of his/her professional liability insurance. 
 
 If you approve of the need for the expert's services, you should direct counsel 
 to ensure that the invoices be directly sent to you. 
  
 Occasionally, it may be necessary for counsel to protect a privilege of the 
 expert by employing and paying them directly. 
 
  

 Very few cases actually go to trial.  Resolution of cases usually occurs through 
 aggressive negotiations to reach amicable settlements prior to actually going 
 to trial. 

 
  

 Direct negotiation and settlement of a litigated matter is your responsibility, but 
 you need to guide a cooperative effort between the team members to 
 appropriately select and prepare cases for settlement. 
  
 Communication between you, your team attorney, and the Insured 
 Representative is essential to effectively and expeditiously resolving cases. 
 
  

 Counsel is expected to immediately notify you of all settlement demands, 
 settlement offers made by other defendants, and all pre-trial settlement 
 conferences.  It is up to you to request counsel's assistance when you feel it 
 will aid in moving the case to its final resolution. 



  
 Always keep in mind that a closed claim eliminates the risk of an excess 
 verdict, extra-contractual damages and trial expenses.  Every good faith 
 attempt to settle the case amicably should be made whenever feasible. 
 

  

 In many cases you will be able to manage a settlement before going to trial, 
 and this would be the end of the litigation path for your claim.  You would get 
 to go directly to resolution and pass the trial phases.  An amicable resolution 
 out of court is generally a preferred path. 
  
 What about those cases that must go to trial?  In the next lesson we will walk 
 you through the trial from pre-trial preparation, through trial proceedings, and 
 review some potential post-trial phases involved when cases are settled or 
 appealed. 
 
 Pre-Trial, Trial and Post-Trial 
  

 Not every case is settled out of court.  The trial phases are vital litigation 
 periods in which your rigorous personal involvement is demanded to prepare 
 the case for trial, monitor court proceedings during the trial, either finalize a 
 settlement after a verdict, or go further down the litigation path with appeals to 
 higher courts. 
 
  

 The suits that are defended all the way through trial more than likely included 
 those with excessive, unreasonable demands and those where we determine 
 that there is little or no liability on the part of our insured. 
  
 Once you are sure that trial cannot be avoided, you need to conduct a 
 thorough review of the case.  This should be done with defense counsel and 
 the insured representative, if applicable, to verify that there are no loose ends. 
 Defense Counsel's Pre-Trial Report is due 30 days prior to trial. 
  
 Every case requires Defense Counsel to complete a report within the target 
 date.  Counsel is expected to submit the report on your company's Pre-Trial 
 Report Form. 
  
 The Pre-Trial report provides us with an excellent opportunity to evaluate our 
 position.  It also provides the mode to communicate clearly to Defense 
 Counsel any remaining issues and to explore alternative strategies, if 
 necessary. 

 

 Prior to the court date, you must prepare to manage the case through the trial 
 phase.  A Pre-Trial checklist can be used to assist you in the comprehensive 
 preparations required by each case.  While completion of some of these tasks 
 relies upon information provided in the Pre-Trial Report, other activities can be 



 conducted prior to its receipt. 
 
  

 Let's get ready for the trial by reviewing the claims representative's pre-trial 
 steps: 
  
 STEP 1:  REVIEW INVESTIGATION 
  
 Make sure your case investigation is complete.  Be certain that you have all 
 the necessary reports and records associated with investigations at hand. 
 
  

 Step 2:  VERIFY SETTLEMENT POSITIONS 
  
 Make certain that all possible means of reaching an amicable settlement have 
 been exhausted. 

 
  

 Step 3:  DOCUMENT DEMAND 
  
 Document the last demand and offer.  You should also review defense 
 counsel's latest opinion on the value of the case. 

 
  

 Step 4:  REVIEW EVIDENCE 
  
 Make certain that all physical evidence is identifiable, available and 
 admissible. 

 
  

 Step 5:  EVALUATE MEDICAL REPORTS 
  
 Review all reports of attending doctors, hospital records, independent medical 
 evaluation records, etc.  Verify availability of medical expert testimony for trial. 
 
 

 Step 6:  VERIFY AUTHENTICITY 
  
 Check to see that all special damages have been verified as authentic.  This 
 includes all medical bills, lost wage statements, and property damage 
 appraisals. 
 
  

 Step 7:  ASSESS LIABILITY 
  
 Attach a value to potential loss cost based on available defenses, applicable 
 laws, etc. 

 
  



 Step 8:  RESEARCH VERDICTS 
  
 Identify jurisdiction, such as court, count, state, and research recent history on 
 jury verdicts in the jurisdiction. 

 
  

 Step 9:  RANGE AND PROBABILITY 
  
 Obtain defense counsel's opinion on the potential range of jury verdict, and 
 discuss what the probability is of an adverse verdict against the insured. 

 
  

 Step 10:  ESTIMATE TRIAL COST 
  
 Thoroughly examine all anticipated expenses related to the trial. 

 
  

 Before you enter the court building, you'll need to have received, examined, 
 and discussed your attorney's Pre-Trial Report to complete all of your trial 
 preparedness steps. 
 

 

 The Pre-Trial Report is your gauge of the preparedness of our insured's 
 defense attorney.  Your estimation of the defense is an essential part of the 
 litigation management process.  The Pre-Trial Report combines with your own 
 preparations for court to enhance the probabilities that your team will win.  Be 
 sure counsel can effectively communicate the trial plan and strategy to you, 
 and that you feel confident that your team is ready to try the case.  After all, if 
 you are not convinced, what will a jury think? 
  
 A Pre-Trial Report which succinctly discusses the legal issues and anticipated 
 evidence should be prepared no later than 30 days (60 days for some) before 
 trial. 
 
  

 Please review this screen for what should be included in a Pre-Trial Report. 

 
  

 More specifically, there are 12 important elements to be included in a Pre-Trial 
 Report. 
  
 Let's take a close look at the pre-trial steps that should be covered by your 
 legal teammate.  Each step is a necessary part of a comprehensive Pre-Trial 
 Report. 
 
  

 Step 1:  ACCIDENT DESCRIPTION 
  
 A detailed description of the aspects of the actual accident that generated the 



 claim. 

 
  

 Step 2:  INVESTIGATION 
  
 Counsel should evaluate the case's investigation and indicate whether it is 
 complete or not.  If additional investigation is required, its specific activities 
 need to be detailed in the Pre-Trial Report. 
 

  

 STEP 3:  LIABILITY 
  
 An evaluation of the liabilities of the parties, included the insured, any 
 co-defendants and the plaintiff, if applicable 

 
  

 STEP 4:  INJURIES 
  
 A brief description of the injuries sustained in the accident.  The date of the 
 last physical examination and any changes in the condition of the plaintiff 
 should be noted. 
 
  

 STEP 5:  DAMAGES 
  
 The sought Medical and Lost Wages damages should be specified and 
 verification should be noted.  Any opinions on damages issues should also be 
 commented on in the report. 
 
  

 STEP 6:  NEGOTIATIONS 
  
 The amounts of the last demand and offer and their respective dates should 
 be documented.  A note of whether negotiations are ongoing or discontinued 
 should also be included, as well as any recommendations regarding offers to 
 be made in final negotiations. 
 
  

 STEP 7:  TRIAL COSTS 
  
 The projected total legal fees and expenses, as well as anticipated expert fees 
 should be presented in the report. 
 

  

 STEP 8:  VERDICT PROBABILITY & RANGE 
  
 An assessment of the probability of an adverse verdict and the range of 
 possible damages should be included.  Counsel should also note any changes 
 which have taken place and discuss how they may enhance our position, or 



 how they make it less secure. 
 
  

 STEP 9:  EXPERTS 
  
 All experts for the plaintiff, insured and co-defendants should be listed along 
 with summaries of their anticipated testimonies. 

 
 STEP 10:  WITNESSES 
  
 All witnesses should be listed along with confirmation of their locations and 
 statements.  Indications that they will abide by their original statements should 
 also be noted. 
 
  

 STEP 11:  PLAINTIFF THEORY 
  
 The Pre-Trial Report should include a summary of the facts the plaintiff 
 intends to prove to establish liability and damages.  The legal causes of action 
 arguably supported by those facts should be discussed, and the legally 
 recognized damages supported by the facts examined. 
  
 The plaintiff's attorney should also be identified and their experienced 
 reviewed, as well as any particulars concerning the jurisdiction and juries in 
 them. 
 

  

 Step 12:  DEFENSE THEORY 
  
 A summary of our team's defense should be presented indicating whether or 
 not the facts support a recognized cause of action and a right to damages. 
 Statutes or common law principles that are a defense to the plaintiff's claims 
 should be reviewed.  The facts that we use to support our defenses should be 
 clearly sated.  And, finally, counsel should assess the case's preparedness for 
 trial. 
 
  

 After reviewing the Pre-Trial Report, you should be convinced that your 
 Defense Counsel is ready to try the case.  The trial plan and strategy for your 
 team should be concise and complete.  All witnesses, experts and exhibits 
 should be lined up and ready to take the next step into the courtroom.  You 
 should be confident that you are ready to go before a judge or jury to defend 
 our insured. 
  
 Click here to view a sample Pre-Trial Report 
 
  

 Our day in court has arrived.  Our team is prepared.  We are ready to try the 
 case, or to reach an amicable settlement.  Your job on the defense team is to 



 navigate the litigation path to its end.  In most cases, your Defense Counsel 
 should be the only attorney at the trial with you. 
  
 If counsel recommends an additional legal professional join the team for the 
 trial, then you must assess the value and costs to be added to our position. 
 Your agreement and approval is necessary before the trial date. 
 

  

 You are strongly encouraged to closely monitor all cases and attend trials, 
 mediations and arbitrations as often as possible.  Attendance at these events 
 allows you the opportunity to observe every phase of the proceedings and 
 evaluate our strategy.  In addition to maintaining a keen overview, you will be 
 able to assess the impact of witness testimonies and involved parties.  You 
 will also be able to evaluate the performances of your Defense Counsel and 
 experts.  Your reviews of their performance are a vital part of the company's 
 Litigation Management Program. 
  
 We endeavor to employ only the best representation for our insureds.  Your 
 input validates our list of legal resources. 
 
  

 Attending trial, mediation and arbitration provides you with firsthand 
 knowledge of critical developments.  This enables you to make any 
 adjustments needed to your strategy as the case moves along. 

 
  

 A variety of events can occur at the trial, mediation and arbitration that will 
 require an immediate decision from you.  If you're there, you will be well 
 prepared to make the best judgment.  And when it comes to a settlement 
 decision, you'll either have the power to grant settlement authority yourself, or 
 are in the position of having direct access to the person who does.  Either 
 way, you are relied upon to help achieve the best possible settlement for our 
 insureds. 
 
  

 While it is optimal for you to be present, it is not always possible for you to 
 attend every trial.  You should consult with your supervisor to decide which 
 cases to attend in person. 

 
  

 You should be receiving daily status briefings from your Defense Counsel 
 informing you of the court proceedings.  This report should provide you with a 
 review of the progress of the trial; the presentation of evidence; actions of the 
 judge; settlement negotiations; potential problems; and witness testimony, 
 presentation and impact on the case. 
 
 

 Part of your role in the trial phase of litigation is to keep your claim 
 management informed.  Daily updates for specified cases are normally 



 expected.  There are certain aspects of the trial that you should give special 
 attention.  They include jury selection; plaintiff's testimony and plaintiff expert's 
 testimony; defendant's testimony and defendant expert's testimony; important 
 rulings of the judge; closing arguments; and jury verdicts. 
 
  

 Ultimately, the proceeding will come to a conclusion with a judge or jury 
 decision.  Whether you win or lose, your job is not over.  Post-trial decisions 
 are of considerable importance in directing the outcome of the claims. 
  
 According to company guidelines, Defense Counsel must immediately advise 
 you of the return of a judgment entered in the case affecting our customer. 
 Your Defense Counsel should discuss post-trial and possibly appellate issues 
 and strategies that may impact the case. 
 
  

 Immediately following the trial, Defense Counsel should inform the CR of the 
 result and, if adverse, the recommended courses of action.  Post-trial reports 
 should be prepared and sent within a few days following the trial and should 
 be succinct.  Defense Counsel's report should explain any event that occurred 
 during the trial that was not anticipated in the pre-trial or other reports.  A 
 report where the result is adverse should also include: 
  
 1.   Recommendations regarding post-trial motions; 
  
 2.   An evaluation of the other counsel and the jury; 
  
 3.   Any settlement discussions during or after trial; 
  
 4.   The effect of adverse key witnesses; 
  
 5.   The advisability of and percentage chances of prevailing on appeal, 
 including objective analysis of key issues, and whether a bond is required 
 (type, amount, etc.); and, 
  
 6.    Applicable time limits.  Regardless of the verdict, or the amount of the 
 

  

 An appeal to a higher court for a review of the case and new trial needs to 
 have substantial merit and be in the best interests of the insured.  Additional 
 costs of an appeal should have an equal or greater benefit.  Some of the risks 
 associated with the original trial are still present with an appeal, such as 
 inherent delays, possible adverse verdict, trauma and stress. 
  
 Due to these possibilities, the Plaintiff Counsel may be interested in 
 negotiating a settlement which could ultimately be less then the verdict 
 rendered by the jury.  Significant amounts of money have been saved through 
 continued negotiations after the rendering of an adverse verdict. 



 
  

 You must carefully weigh our appeal decision objectively, keeping in mind the 
 cost associated with an appeal, our chances of succeeding, and the potential 
 adverse effects an appeal could have on our insured and the company. 
  
 Defense Counsel must consult with us prior to filing a motion to appeal.  An 
 opinion letter should be requested from counsel outlining each significant 
 potential appellate issue; merits of each issue; an objective assessment of the 
 relative probability of prevailing on each issue; and a realistic projection of the 
 cost of the appeal. 
 
  

 In cases of significant exposure, a second opinion from an appellate specialist 
 not involved in the original result may be both cost-justified and very valuable 
 in reaching a decision. 
  
 A second look by an appellate specialist may enhance the thoroughness and 
 objectivity of the decision to appeal the case. 
  
 Finally, all decisions to appeal on behalf of the insured or the company must 
 be pre-approved pursuant to company claims guidelines. 
 

  

 Congratulations!  You have reached the end of the litigation path and achieved 
 a settlement.  It is now your responsibility and privilege to generate a letter to 
 the insured advising them of the claim's successful resolution. 
  
 This concludes the trial phases lesson.  You should now be familiar with all the 
 pre-trial steps of the CR, the steps of the Defense Counsel Pre-Trial Report; 
 the critical aspects of the trial itself; as well as the importance of post-trial 
 activities. 
 
  


